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IN THE 


United States Court of Appeals 

District of Columbia 


No. 9392 


THE NATIONAL METROPOLITAN BANK OF WASH¬ 
INGTON, a corporation, Co-executor of the Estate of 
Frederick W. Buchholz, deceased, Appellant , 

v. 

CORNELIUS H. DOHERTY, as Executor of the Estate of 
Christina Buchholz, deceased, Appellee . 

Appeal from the District Court of the United States for the 

District of Columbia. 

BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia, entered 
upon a motion to dismiss the complaint for failure to state 
a cause of action. (Joint App. 8, 9) Notice of appeal was 
duly given and bond for costs was filed. 

Jurisdiction of this Court is conferred by Title 17, Sec¬ 
tion 101, D. C. Code 1940. 
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STATEMENT OF THE CASE. 

The complaint alleged that on August 13,1925, Christina 
Buchholz entered into an agreement with her son, Frederick 
"VV. Buchholz, by which she transferred and delivered to him 
all of the assets of the business known as Occidental Hotel, 
conducted in premises 1411 and 1413 Pennsylvania Avenue, 
Northwest, in the District of Columbia. (Joint App. 2) A 
copy of the agreement -was annexed to the complaint marked 
Exhibit “A” and made a part thereof. (Joint App. 4-6) In 
substance, this agreement obligated Frederick W. Buch¬ 
holz to devote his best efforts to the conduct of the business, 
to assume full responsibility for and discharge all of the ob¬ 
ligations under the lease (under which the hotel was held), 
to pay all debts and taxes incident to the business and the 
conduct thereof, maintain suitable insurance, to make suit¬ 
able repairs, to promptly pay to the Executors of the Estate 
of Gustav Buchholz, deceased, all sums which might be 
needed or required by them to pay or discharge in full all 
debts and obligations of the Estate of said decedent, all 
taxes whatever thereon, all legacies provided by his will, 
and all expenses incident to the administration of his estate, 
and further, at any time, upon sixty days previous notice 
and demand in writing from his mother, to return said 
assets excepting such changes as might then exist in the 
amount of cash on hand or in bank, and in the furniture and 
fixtures on hand in said business (Joint App. 5). The 
agreement prohibited any sale, assignment or transfer of 
the business, or any interest therein, or of any assets there¬ 
to pertaining, except as to cash on hand or in bank, or such 
portions of the equipment as might require renewal, with¬ 
out the mother’s prior written consent. She was given the 
right to use and occupy free of any charge for rent, a speci¬ 
fied apartment, and was employed as housekeeper at a 
salary of $200.00 per month (Joint App. 5). It was further 
provided that upon the death of Frederick W. Buchholz, 
said business, together with all of his rights and interests 
therein, and all and singular the assets of whatsoever char- 
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acter, connected therewith, should forthwith revert to and 
become the property of the mother, and all right, title and 
interest whatsoever of the son should absolutely cease and 
determine (Joint App. 6). 

Pursuant to this agreement, Frederick W. Buchholz en¬ 
tered into possession and operated the business from Au¬ 
gust 13,1925, until the date of his death, November 22,1944 
(Joint App. 3). On that date, the undistributed profits 
from operations amounted to $36,346.64, and they were car¬ 
ried on the books of the hotel as due and payable to said 
Frederick W. Buchholz (Joint App. 3). 

On December 21,1944, plaintiff and Cornelius H. Doherty 
were appointed as Executors of the Estate of Frederick W. 
Buchholz, and thereafter duly qualified (Joint App. 2). On 
January 15, 1946, Christina Buchholz died, leaving a will 
in which she nominated Cornelius H. Doherty as sole Ex¬ 
ecutor, and he thereafter duly qualified as such (Joint App. 
3). Among other assets held by said Executor were the ac¬ 
cumulated and undistributed profits of the hotel business 
belonging to Freedrick W. Buchholz (Joint App. 3). 

On March 29, 1946, plaintiff probated a claim for these . 
profits against the estate of Christina Buchholz. This claim 
was formally rejected, although it had been admitted pre¬ 
viously and was included by the defendant for allowance 
and payment in his First Account. The sole basis for re¬ 
jection was that residuary legatees of the Christina Buch¬ 
holz estate had excepted to payment, and these exceptions 
having been sustained, he could not do otherwise (Joint 
App. 7). 

By reason of the fact that defendant was Co-Executor 
of the Estate of Frederick W. Buchholz, and sole Executor 
of the Estate of Christina Buchholz, he declined to join 
in the prosecution of this suit. It was, therefore, brought 
by the plaintiff alone for the use and benefit of the persons 
lawfully entitled under the will of said Frederick W. Buch¬ 
holz (Joint App. 3, 4). 

Defendant did not answer, but interposed a motion to 
dismiss on the ground that the complaint failed to state a 
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cause of action (Joint App. 8). This motion was granted, 
and final judgment entered accordingly (Joint App. 9). 
From such judgment, this appeal is prosecuted. 

STATEMENT OF POINTS ON APPEAL. 

1. The Court erred in granting plaintiff’s motion to dis¬ 
miss the complaint. 

2. The Court erred in entering judgment dismissing the 
complaint. 

3. The Court erred in failing to hold that under the agree¬ 
ment Frederick W. Buchholz was entitled to profits earned 
and so identified as of the date of his death. 

4. The Court erred in failing to hold that both Christina 
Buchholz and the defendant, as Executor of her estate, ad¬ 
mitted the right of Frederick W. Buchholz to the earned and 
undistributed profits. 

5. The Court erred in failing to grant a trial, and thereby 
permit the plaintiff to show that both Frederick W. Buch¬ 
holz and his mother treated the Hotel as an entity, their 
course of conduct during the long period of his operations 
showing that, as they interpreted the agreement, he was 
entitled to all profits earned. 

SUMMARY OF ARGUMENT. 

We contend that the complaint alleged sufficient facts to 
indicate a prima facie right to recover. These facts were 
admitted by the motion. Even though the Court may have 
entertained the impression that the plaintiff could not suc¬ 
ceed on a trial, it was error to dismiss the complaint sum¬ 
marily. We also take the position that rightly understood 
and fairly interpreted the agreement requires recognition of 
the right of Frederick W. Buchholz to the accumulated and 
undistributed profits. Defendant apparently entertained 
the same view because he included the claim for allowance 
in his account. In any event, plaintiff had a right to offer 
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evidence at the trial showing that over a period of approxi¬ 
mately twenty years, the parties to the agreement placed a 
construction upon it clearly demonstrating the right of 
Frederick W. Buchholz to all profits from operation. 

ARGUMENT. 

Point 1. 

The complaint indicated a prima facie right to recover. 
Under such circumstances, it was erroneous for the Court 
to deprive the plaintiff of a trial, where the merits might be 
fully examined. It is clearly the rule today that a complaint 
should not be dismissed unless it appears certain that the 
plaintiff is not entitled to relief under any state of facts 
which could be proved, and on a motion to dismiss, the com¬ 
plaint must be viewed in the light most favorable to the 
plaintiff. 

In Leimer v. State Mutual Life Assurance Co., 108 F. (2) 
302, 305, the Court said: 

“The Rules of Civil Procedure, which are here ap¬ 
plicable, require that a complaint shall contain (in ad¬ 
dition to the necessary jurisdictional averments) ‘a 
short and plain statement of the claim showing that the 
pleader is entitled to relief,’ and ‘a demand for judg¬ 
ment for the relief to which he deems himself entitled.’ 
Rule 8 (a) (2) and (3), 28 U. S. C. A., following section 
723c. The appendix of forms accompanying the rules 
illustrates how simply and informally a claim may be 
pleaded and how few factual averments are required 
for initiating a suit. Rule 12(b) (6) authorizes a mo¬ 
tion to dismiss a complaint for ‘failure to state a claim 
upon which relief can be granted, ’ which motion takes 
the place of the former demurrer in an action at law or 
motion to dismiss a bill of complaint for want of equity. 
A demurrer or a motion to dismiss for want of equity 
admitted, for the purposes of the demurrer or motion, 
all facts well pleaded in the complaint. Under the pres¬ 
ent practice, we think, the making of a motion to dis¬ 
miss a complaint for failure to state a claim upon which 
relief can be granted has the effect of admitting the ex¬ 
istence and validity of the claim as stated, but chal- 
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lenges the right of the plaintiff to relief thereunder. 
Such a motion, of course, serves a useful purpose where, 
for instance, a complaint states a claim based upon a 
wrong for which there is clearly no remedy, or a claim 
which the plaintiff is without right or power to assert 
and for which no relief could possibly be granted to 
him, or a claim which the averments of the complaint 
show conclusivelv to be barred bv limitations. 

“In view of the means which the Rules of Civil Pro¬ 
cedure afford a defendant to obtain a speedy disposi¬ 
tion of a claim which is without foundation or sub¬ 
stance by either securing a more definite statement or 
a bill of particulars under Rule 12 (e) and thereafter 
applying for judgment on the pleadings under Rule 
12(h) (1), or by moving for a summary judgment un¬ 
der Rule 56, we think there is no justification for dis¬ 
missing a complaint for insufficiency of statement, ex¬ 
cept where it appears to a certainty that the plaintiff 
would be entitled to no relief under any state of facts 
which could be proved in support of the claim. See and 
compare, Van Dyke v. Broadhurst, D. C., 28 F. Supp. 
737, 740: Sierocinski v. E. I. DuPont De Nemours & 
Co., 3 Cir., 103 F. 2d 843; Equitable Life Assurance 
Soc. of United States v. Kit, D. C., 26 F. Supp. 880, 
882; Id., D. C. 29 F. Supp. 260.” 

In Continental Collieries v. Shober, 130 F. 2d 631, 635, 
the Court said: 

“No matter how likely it may seem that the pleader 
will be unable to prove his case, he is entitled, upon 
averring a claim to an opportunity to try to prove it.’’ 

To the same effect is Tahir Erk v. Glenn L . Martin Co., 
116 F. 2d 865. 

In view of the foregoing, we submit the Court clearly 
erred in granting the motion to dismiss. 

Point 2. 

The trial court did not file a written opinion or otherwise 
indicate reasons for dismissing the complaint. We are, 
therefore, obliged to deal with the matter on the grounds 
urged by the defendant in support of his motion, namely, 
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that by the agreement, upon the death of Frederick W. 
Buchholz, during the lifetime of his mother, the going busi¬ 
ness which she had conveyed to him, reverted to her, and 
this included accumulated but undistributed profits, as well 
as goods, chattels and equipment. We deny that the agree¬ 
ment, rightly understood and fairly interpreted, is suscep¬ 
tible of any such construction. While it is true that the title 
conveyed to her son was subject to defeasance in several 
ways, there is nothing whatever in the agreement to sug¬ 
gest that Mrs. Buchholz intended to deprive him of profits 
earned by his operations. There is no express provision 
giving her the profits. There is no express provision deny¬ 
ing him the profits. We submit none should be implied. If 
the ownership of Frederick W. Buchholz be considered 
merely conditional, as long as it lasted that ownership car¬ 
ried with it the normal incidents of ownership, one of which 
is right to profits. The agreement in no way attempts to 
dispose of accrued but undistributed profits. They should, 
therefore, go in the normal way, that is to say, to the per¬ 
son who was the owner when the profits were earned. Un¬ 
questionably, Frederick W. Buchholz was required to in¬ 
clude such profits in his income tax return and pay the tax 
resulting therefrom. Is it conceivable that his own mother 
intended to withdraw from him the fruits of his labor, 
especially in the face of his liability to pay a tax thereon? 

The ultimate aim and purpose of the provisions for de¬ 
feasance were (1) to protect the mother against sale or 
other disposition of the business by her son except upon 
terms satisfactory to her, and (2) assurance that the busi¬ 
ness which had been developed by her husband should, 
when operated by her son, be continued in accordance with 
her views. It had an international reputation. The mother 
doubtless appreciated the extent to which the universal 
esteem enjoyed by “The Occidental’’ might be injured 
either by inexperienced or incompetent management. Her 
son was the natural person to follow in his father’s foot¬ 
steps. For one reason or another, however, he might not 
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continue the policies which had made the Hotel so widely 
and favorably known. By reserving the right to dismiss 
him, she took effective means to protect herself. Even as 
against her, however, the estate conveyed was terminable 
only upon sixty days’ notice. As long as he lived, there¬ 
fore, Frederick W. Buchholz had a limited estate. Indeed, 
unless terminated prior to his mother’s death, the agree¬ 
ment gave him a fee simple. Whatever he realized by oper¬ 
ations prior to termination of his estate, in accordance with 
the agreement, was his individual property. This is the 
common-sense construction of the agreement. Such a con¬ 
struction is favored by the courts. 

3 Willison on Contracts (Rev. Ed.) 618. 

Frederick W. Buchholz was a purchaser of the interest 
conveyed, not a donee. In view of the consideration moving 
from him to his mother, that is, furnishing her an apart¬ 
ment and paying her a fixed salary, it must have been in¬ 
tended by the parties that he should retain whatever profits 
were earned. This construction of the agreement gives 
effect to the reasonable meaning of all of its provisions and 
does not leave a portion of the writing useless or inex¬ 
plicable. It is preferred. 

3 Williston, supra, 619. 

In Ruppert v. McArdle, 42 App. D. C. 392, a small dry- 
goods business was devised to Kate France for life. Under 
the will, she was to carry on the business in the store for 
life, and enjoy the benefits thereof, which she continued 
to do until the date of her death. When she took posses¬ 
sion, the goods and fixtures in the store were appraised at 
$350.00. After her death, they were sold for $740.00. The 
question arose as to who was entitled to the increase. This 
Court held that the increase belonged to the estate of the 
life tenant and said: 

“She was entitled not only to the profit on goods 
sold, but the profits of the business generally.” 
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To the same effect are 

Edwards v. Williamson, 202 Ala. 483; 80 S. 867; 

Stempel v. Middletown Trust Co., 127 Conn. 206, 15 
A. (2d) 305; 

21 C. J. 941. 

For nearly twenty years, plaintiff’s testator operated the 
Occidental Hotel under the agreement made in 1925. Doubt¬ 
less his operations -were satisfactory to his mother. If 
permitted a trial upon the merits, the evidence would have 
disclosed that the business was treated as an entity sep¬ 
arate and distinct from either mother or son. Instead of 
withdrawing all of the profits, plaintiff’s testator permitted 
an accumulation thereof on the books of the Hotel which 
was in the form of an account due to him. The balance in 
this account as of the date of his death was the amount 
claimed in this suit. If permitted to offer evidence, it was 
the purpose of this plaintiff to show that Mrs. Buchholz 
knew there was such a balance and consented to its pay¬ 
ment. Defendant, as Executor of her estate, knew there 
was such a balance and included it in his account as a claim 
against the estate of Mrs. Buchholz, for which he prayed 
credit and allowance. In other words, if plaintiff had not 
been denied a trial, its purpose was to show that mother 
and son interpreted their agreement by a course of conduct 
under it clearly indicating that each felt earned profits 
belonged to the son whether actually paid over to him or 
not. This evidence, we submit, would have been admissible 
since the interpretation given by the parties themselves to 
the contract as shown by their acts would have been adopted 
by the court in determining the meaning of its provisions. 

3 Williston, supra, 623. 
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CONCLUSION. 

We respectfully submit that the motion to dismiss should 
have been denied. A prima facie claim was alleged. Plain¬ 
tiff was entitled to go to trial and have the merits fully 
explored. Rightly understood and correctly interpreted, 
the contract between plaintiff’s testator and his mother 
gave him a right to profits earned during the period of his 
operation. His mother had no interest in or claim upon 
them. For nearly twenty years the parties to this contract 
so interpreted it that plaintiff’s testator was entitled to 
earned profits whether actually withdrawn or not. The 
judgment of dismissal, therefore, was erroneous and should 
be reversed. 

Respectfully submitted, 

Louis M. Denit, 

Coleman L. Diamond, 

A. Leckie Cox, 

Thomas S. Jackson, 

. Attorneys for Appellant. 


Brandenbukg & Brandenburg, 
Of Counsel. 
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Appeal from the District Court of the United States for the 
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1 Filed May 7 1946 

In the District Court of the United States for the 
District of Columbia 

Civil, Action No. 34706 

The National, Metropolitan Bank op Washington, a cor¬ 
poration, Co-executor of the Estate of Frederick W. 
Buchholz, Deceased, 613 Fifteenth Street, N. W., Wash¬ 
ington, D. C., Plaintiff 

v. 

Cornelius H. Doherty, as Executor of the Estate of Chris¬ 
tina Buchholz, Deceased, 1010 Vermont Avenue, Wash¬ 
ington, D. C., Defendant . 

Complaint for Damages for Breach of Contract 

1. Jurisdiction of this Court is conferred by Title 11, Sec¬ 
tions 301 and 306, District of Columbia Code (1940). 

2. On, to wit, the 21st day of December, 1944, the plain¬ 
tiff, a corporation organized under the banking laws of the 
United States, and Cornelius H. Doherty were appointed 
as Executors of the Estate of Frederick W. Buchholz, de¬ 
ceased, thereafter duly qualified, and are now acting as 
such, as will more fully appear in Administration Cause 
No. 64518 in this Honorable Court, to which cause refer¬ 
ence is hereby made. 

3. On, to wit, the 13th day of August, 1925, Christina 
Buchholz and the said Frederick W. Buchholz entered into 
a certain contract and agreement, wherein and whereby said 
Christina Buchholz, for the consideration therein set forth, 
set over, transferred, assigned and delivered to said Fred¬ 
erick W. Buchholz all and singular of the assets of the busi¬ 
ness known as Occidental Hotel, conducted in and upon 
premises Nos. 1411 and 1413 Pennsylvania Avenue, North¬ 
west, in the District of Columbia. A true copy of said 
agreement is hereto annexed, marked Exhibit A and made 
a part hereof. 
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2 4. Pursuant to said agreement said Frederick W. 

Buchholz entered into possession of said property 

and operated said business, from date of said agreement 
to date of his death on, to wit, the 22nd day of November, 

1944. At the date of his death the undistributed profits 
from said business amounting to $36,346.64, and the same 
were carried on the books of said Occidental Hotel as due 
and payable to him, the said Frederick W. Buchholz. 

5. Bv reason of the death of plaintiff’s testator said hotel 
business reverted to his mother, the said Christina Buch¬ 
holz, under and by virtue of said agreement. Accordingly, 
from and after the date of his death his said mother was 
in possession of the same, including said accumulated and 
undistributed profits. On, to wit, the 15th day of January, 

1945, said Christina Buchholz departed this life, leaving a 
Last Will and Testament which was duly admitted to pro¬ 
bate and record in this Court, Administration Cause No. 
64692. In and by her said will the said decedent nominated 
and appointed defendant, Cornelius H. Doherty, as sole 
Executor thereof. As a result of due proceedings in that 
behalf said Will was duly admitted, said Executor duly 
qualified and is now acting as sole Executor of said estate. 
Among other assets held by the said Executor are the said 
accumulated and undistributed profits of said hotel busi¬ 
ness belonging to said Frederick W. Buchholz, deceased. 

6. On, to wit, the 29th day of March, 1946, plaintiff pro¬ 
bated a claim for the said accumulated and undistributed 
profits belonging to the said Frederick W. Buchholz as 
aforesaid, against the estate of said Christina Buchholz, 
and gave notice thereof to said defendant. On, to wit, the 
15th day of April, 1946, said defendant rejected said claim 
by a notice in writing, copy of which is likewise hereto an¬ 
nexed, marked Exhibit B and made a part hereof. 

7. By reason of the fact that he is Co-executor of the 
estate of Frederick W. Buchholz and sole Executor of the 

estate of Christina Buchholz said defendant has de- 

3 dined to join in the prosecution of this suit. Ac- 
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cordingly, this action is brought by the plaintiff as 
Co-executor in order that the assets of said estate may not 
be lost but may be reduced to possession for the use and 
benefit of the persons lawfully entitled thereto, as provided 
in and by the Last Will and Testament of Frederick W. 
Buchholz. 

Wherefore, the plaintiff demands judgment against said 
defendant in the sum of $36,346.64, with interest thereon 
from the 22nd day of November, 1944, besides the cost of 
this suit. 

Brandenburg and Brandenburg 

By Louis M. Denit 

Attorneys for Plaintiff 
719 Fifteenth Street, N. W. 
Washington 5, D. C. 

4 Filed May 7 - 1946 

* This Agreement 

Made this 13th day of August, 1925, by and between 
Christina Buchholz, party of the first part, and Frederick 
W. Buchholz, her son, party of the second part: 

Witnesseth That, in consideration of the sum of One 
Dollar ($1.) to her in hand paid and the covenants herein¬ 
after contained and to be performed by the party of the 
second part, the party of the first part hereby sets over, 
transfers, assigns and pays over to the party of the second 
part all and singular the following assets connected with 
the business known as the Occidental Hotel, and conducted 
in and upon premises Nos. 1411 & 1413 Pennsylvania Ave¬ 
nue, Northwest, Washington, D. C., namely: The lease on 
said premises No. 1411 Pennsylvania Avenue, Northwest, 
all furniture, fixtures, china, silver, glassware, cooking 
utensils and the like in use in connection with said business, 
cash on hand and in bank in connection with said business, 
and the good will thereof, but on the following express 
terms and conditions, which are hereby fully agreed to by 
the party of the second part, namely: 
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The party of the second part hereby agrees to devote his 
best efforts to the conduct of said business, to assume full 
responsibility for and discharge all of the obligations un¬ 
der the aforesaid lease, to pay all debts and taxes incident 
to said business and the conduct thereof, to maintain suit¬ 
able insurance, and make suitable repairs, to the satisfac¬ 
tion of the party of the first part, to pay promptly to the 
executors of the estate of Gustav Buchholz, deceased, 
5 all sums which may be needed or required by them 
to pay and discharge in full all debts and obliga¬ 
tions of the estate of said decedent, all taxes whatever 
thereon, all legacies provided by his will, and all expenses 
incident to the administration of the estate, and further, 
at any time, upon sixty (60) days’ previous notice and de¬ 
mand in writing from the party of the first part, to trans¬ 
fer, assign, pay over and deliver to the party of the first 
part all and singular the assets aforesaid, excepting such 
changes as may then exist in the amount of cash on hand 
or in bank and in the furniture and fixtures on hand in 
said business. 

The party of the second part further agrees not to make 
any sale, assignment or transfer, of any character what¬ 
ever, of the aforesaid business, or of any interest therein, 
or of any assets thereto pertaining, except as to cash on 
hand or in bank or such portions of the equipment afore¬ 
said as may require renewal, without the written consent 
thereto of the party of the first part first had and obtained, 
and the party of the second part further agrees that the 
party of the first part, so long as she may live and so de¬ 
sire, and the party of the second part continue to conduct 
the aforesaid business, shall have the right to use and oc¬ 
cupy, free of any charge for rent, Apartment “7-F”, in 
the aforesaid premises No. 1411 Pennsylvania Avenue, 
Northwest, and also to employ the party of the first part 
as housekeeper in said business, and to pay her, as com¬ 
pensation for acting as such housekeeper, the sum of Two 
Hundred Dollars ($200.) per month. 
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It is further agreed by the parties hereto that if during 
the lifetime of the party of the first part, the party of the 
second part shall die, or for any other reason cease to carry 
on the aforesaid business, except upon the written consent 
of the party of the first part, the said business, and all 
rights and interests whatsoever therein of the party of the 
second part, and all and singular the assets, of whatsoever 
character, connected therewith, shall forthwith revert to 
and become the property of the party of the first 
6 part, and all right, title and interest whatsoever of 
the party of the second part therein shall absolutely 
cease and determine; but if the party of the first part shall 
die during the lifetime of the party of the second part, and 
while the party of the second part shall be conducting the 
aforesaid business and shall have fulfilled all of the obliga¬ 
tions herein made binding upon him up to that time, then, 
upon the death of the party of the first part, the aforesaid 
business, and all rights and interests therein, and in the 
aforesaid assets, shall be and remain the absolute property 
of the party of the second part, free from any further obli¬ 
gations whatsoever under this agreement, and all rights 
hereunder of the party of the first part and of her estate 
shall absolutely cease and determine. 

In Witness Whereof, the respective parties hereto have 
hereunto set their hands and affixed their seals, in tripli¬ 
cate, the day and year first hereinbefore written. 

Signed, sealed and delivered 
in the presence of 

Chas. B. Simmons Christinia Buchholz (Seal) 

Party of the First Part 

Chas. B. Simmons Frederick W. Buchholz (Seal) 

Party of the Second Part. 
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7 Filed May 7 -1946 

Copy 

Law Offices 

Cornelius H. Doherty 
1010 Vermont Ave. 

Washington, D. C. 

April 15, 1946 

Brandenburg & Brandenburg 
719 15th Street, N. W. 

Washington, D. C. 

Sirs: 

I acknowledge receipt of your letter of April 2, 1946, 
enclosing a proof of claim on behalf of the Estate of Fred¬ 
erick W. Buchholz against the Estate of Christina Buchholz 
in the sum of $36,346.64. 

This claim was contained in my first account as Executor 
of the Estate of Christina Buchholz and exceptions were 
filed by the residuary legatees covering this particular 
claim and the exception to my first account insofar as it 
referred to this claim was sustained. 

Under the circumstances., there is nothing I can do but to 
reject the claim of the Estate of Frederick W. Buchholz 
and I do, as Executor of the Estate of Christina Buchholz, 
reject the claim of the Estate of Frederick W. Buchholz. 

Very truly yours, 

CHD :R /s/ Cornelius H. Doherty 

• • • •#•••*• 
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Filed May 27 1946 

Motion of Defendant to Dismiss Complaint 

Defendant moves the Court to dismiss the complaint be¬ 
cause it fails to state a claim against this defendant upon 
which relief can be granted. 

Prentice Edrington 

by Q. 

Munsey Building, 

Henry I. Quinn 
637 Woodward Building, 
Washintgon, D. C. 

Attorneys for Defendant 

Brandenburg and Brandenburg, 

Louis M. Denit, Esq., 

Attorneys for Plaintiff 
719 - 15th St., N. W., 

Washington, D. C. 

Please take notice that the points to be submitted in sup¬ 
port of this motion, and the authorities intended to be used, 
are attached hereto. The rules of the above-named Court 
require that if you oppose the granting of the same, you 
shall within five days from the date of service of a copy 
thereof upon you, or such further time as the said Court 
may grant, or as the parties to this suit may agree 
9 upon, file in reply -with the Clerk of said Court, a 
statement of the points and authorities upon which 
you rely and serve a copy thereof upon counsel for the de¬ 
fendant named above. 

Prentice Edrington 
by Q. 

Munsey Building, 

Henry I. Quinn 
637 Woodward Building, 
Washintgon, D. C. 

Attorneys for Defendant 
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10 Filed June 21 1946 

Judgment Dismissing Complaint 

This cause having come on to be heard before the Court 
on June 17, 1946, upon motion of the Defendant to dismiss 
the complaint, and the cause heard and submitted, and the 
motion having been granted. 

Now, upon the pleadings and proceedings had herein, it 
is this 21st day of June, 1946, 

Ordered, Adjudged, and Decreed that the complaint be, 
and it hereby is, dismissed. 

JENNINGS BAILEY, 

Justice 

• * # #*••••• 
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STATEMENT OF THE CASE 


The statement of the case contained in the brief for 
Appellant is substantially correct, and it is apparent from 
it that the issue presented to the Court below and the 
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question to be considered here is, Did the Complaint state 
a cause of action? 

SUMMARY OF ARGUMENT 

The Court below was correct in its finding that the Com¬ 
plaint failed to state a cause of action upon which relief 
could be granted, because it was apparent upon the face of 
the Complaint, and the agreement between Christina 
Buchholz, and her son, Frederick, dated August 13th, 1925, 
that upon the latter’s death during the lifetime of his 
mother, the business known as the Occidental Hotel, and 
all the assets of the same, of whatsoever character, should 
revert to her, and, “all right, title and interest whatso¬ 
ever,” of the son should absolutely cease and determine. 
There was no obscurity or ambiguity in the language of 
the agreement, which called for resort to anything but the 
instrument itself in order to ascertain the intention of the 
parties to it. No plainer, clearer, or more inclusive lan¬ 
guage could have been used than the following: 

“It is further agreed by the parties hereto that if 
during the lifetime of the party of the first part, the 
party of the second part shall die, or for any other 
reason cease to earn’ on the aforesaid business, except 
upon the written consent of the party of the first part, 
the said business, and all rights and interests whatso¬ 
ever therein of the party of the second part, and all 
and singular the assets, of whatsoever character, con¬ 
nected therewith, shall forthwith revert to and become 
the property of the party of the first part, and all 
right, title and interest whatsoever of the party of 
the second part therein shall absolutely cease and 
determine.” 

As the intention of the parties is so plainly apparent 
from the above quoted language it was the duty of the 
Court below to give effect to that intention, and this the 
Court did when it sustained the motion to dismiss the 
complaint. 
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ARGUMENT 

I. 

Upon the Death of Appellant’s Decedent All His Rights 
and Interests in the Business of the Occidental Hotel, 
and All the Assets of Whatsoever Nature, Reverted to 
His Mother 

The agreement of August 13th, 1925, between Mrs. 
Buchholz and her son, was attached to and made a part of 
the Complaint. It is apparent from the Complaint and 
the agreement that after the death of her husband, who 
had for many years conducted the business known as the 
Occidental Hotel, Mrs. Buchholz transferred the business 
to her son, and that under the terms of the written agree¬ 
ment the said business would revert to her in the event 
that her son predeceased her while he was still conducting 
said business. The Complaint alleged that, “by reason of 
the death of the plaintiff’s testator said hotel business re¬ 
verted to his mother, the said Christina Buchholz, under 
and by virtue of said agreement. Accordingly, from and 
after the time of his death his said mother was in posses¬ 
sion of the same, including said accumulated and undis¬ 
tributed profits.” (App. 3). It is’further alleged in the 
Complaint that “The undistributed profits from said busi¬ 
ness amounted to $36,346.64, and the same were carried on 
the books of the said Occidental Hotel, as due and payable 
to him, the said Frederick W. Buchholz.” (App. 3), and 
on March 29th, 1946, the appellant probated a claim for 
the said undistributed profits against the estate of Chris¬ 
tina Buchholz, and that the Appellee rejected said claim. 
The letter of rejection is also attached to the Complaint 
and calls attention to the fact that the claim was contained 
in the first account of Appellee but that exceptions filed 
by the residuary legatees to this claim were sustained. 
(App. 7). There is no allegation of fact in the Complaint 
with reference to any course of conduct on the part of 
Mrs. Buchholz, or the son, showing that either had inter- 
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preted the agreement to mean that the earned profits be¬ 
longed to the son whether actually paid over to him or not. 
Even though there had been an allegation of a course of 
conduct on their part amounting to a practical interpreta¬ 
tion of the contract by them, it would not have changed 
the situation, for the law is clearly established that where 
the terms of a contract are clear, certain and definite, its 
terms must be accepted without reference to any rules of 
interpretation. As was said in Pitcairn vs. American Re¬ 
frigerator Transit Company , 101 F (2d) 929, 936, 937: 

“Of course, if this contract is clear, certain and 
definite, its terms must be accepted without reference 
to any rules of interpretation. Courts have no right 
to make a contract for the parties that is different 
from that actually entered into by them. But on the 
other hand, if the contract is ambiguous or obscure, it 
is open to interpretation. Generally speaking, the 
cardinal rule of interpretation is to ascertain, if pos¬ 
sible, from the instrument itself the intention of the 
parties, and to give effect to that intention. Where 
there is obscurity or ambiguity, however, the lan¬ 
guage used should be read in the light of all the sur¬ 
rounding facts and circumstances, including the acts 
of the parties indicating what interpretation was 
placed upon it by the parties themselves.” 

To the same effect are, Old Colony Trust Co. v. Omaha, 
230 U. S. 100, 33 S. Ct. 967, 57 L. Ed UlQ\Harten v. Loft¬ 
ier, 29 App. D. C. 490, 503, and numerous other cases. 

The agreement between the parties, drawn by counsel 
skilled in the law, contains terms which are clear, certain 
and definite, and there is no need to refer to rules of inter¬ 
pretation. Certainly it was not intended between the par¬ 
ties that no effort should be made to improve and expand 
the business while it was being operated by Appellant’s 
decedent. The mother had turned over to her son a going 
business which had a national reputation. Repairs and im¬ 
provements to the premises, accumulation of stock in trade, 

i 

i 

i 

i 
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etc., could only be accomplished by resort to surplus funds 
representing profits. As the son was to have the absolute 
title to the business in the event that his mother pre¬ 
deceased him, it was to his interest to expand and develop 
the business through the years. As his mother was ad¬ 
vanced in years the likelihood of her predeceasing him was 
great. It was plain also from the terms of the agreement 
that the mother desired to retain such control over the 
business that she could remove the son, if she was dissat¬ 
isfied with the manner in which he was conducting him¬ 
self, upon sixty (60) days’ notice, and it is also plain from 
the terms of the agreement that it was the intention of 
the parties that in the event of the son’s death the business, 
and all of its assets of whatsoever nature, should revert to 
the mother, and not go to the heirs of the son. The agree¬ 
ment clearly and definitely sets forth their intention, its 
terms must be accepted, and the Court has no right to 
make a contract for them different from that which they 
actually entered into. What language can be more clear, 
certain and definite than the following: 

“It is further agreed by the parties hereto that 
if during the lifetime of the party of the first part, 
the party of the second part shall die, or for any other 
reason cease to carry on the aforesaid business, except 
upon the written consent of the party of the first part, 
the said business, and all rights and interests whatso¬ 
ever therein of the party of the second part, and all 
and singular the assets, of whatsoever character, con¬ 
nected therewith, shall forthwith revert to and become 
the property of the party of the first part, and all 
right, title and interest whatsoever of the party of 
the second part therein shall absolutely cease and de¬ 
termine.” 

To remove all doubt they used language which was not 
only definite and clear but all inclusive. Why was it that 
the contract was made to read that the said business, “and 
all rights and interests whatsoever therein of the party 
of the second part, and all and singular the assets of what- 
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si ever character connected therewith, shall forthwith re¬ 
vert to and become the property of the party of the first 
part, and all right, title and interest whatsoever of the 
party of the second part shall absolutely cease and deter¬ 
mine (Italics ours). 

It is respectfully submitted that the authorities cited 
by Appellant in support of Point One and Point Two are 
not pertinent, controlling or persuasive, because it is ap¬ 
parent that it would be entitled to no relief under any 
state of facts which could be proved in support of its 
claim, as the contract of August 13th, 1925, is free from 
any ambiguity or obscurity which would justify resort to 
rules of interpretation. 


n. 

The Undistributed Profits Were An Asset of the Occidental 
Hotel Business and Reverted to Appellee's Decedent 

The Complaint recognizes the undistributed profits as 
assets of the business known as the Occidental Hotel, and 
alleges that after the death of Frederick his mother was * 
in possession of the same, and after her death that these 
and “other assets” were held by the Appellee as her 
Executor. There can be no doubt that accumulated undis¬ 
tributed profits, whether held in cash or re-invested in 
stock, or property improvements, are assets of the busi¬ 
ness. The Occidental Hotel was not a corporation and 
had no separate entity. It was simply a tradename under 
which the business was operated, and the business was, 
under the agreement, the property of Frederick, subject 
to the rights of his mother. So long as he met the terms 
of the agreement satisfactorily to his mother, he was the 
sole owner. The attempt to set up a debt from his own 
business to himself because he had not drawn out cer¬ 
tain profits was of no effect. The business was Frederick 
Buchholz, trading as the Occidental Hotel, and he could 
not be indebted to himself. 
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The entry on the books of the Occidental Hotel showing 
undistributed profits from the said business as payable to 
Frederick, cannot be made to spell out a debt from the 
mother, or her estate to him, or his estate, and, therefore, 
furnishes no basis upon which liability can be predicated. 

Ruppert vs. McArdle, 42 Appeals, D. C. 392, cited by 
Appellant is not at all in point. In that case the life 
tenant took under a will by the terms of which she was 
to enjoy the benefits of a small drygoods business for 
lifetime. It was held in that case that after her death her 
estate was entitled to the difference, upon sale of the 
goods and fixtures in the store, between their appraised 
value at the time she took possession and the price for 
which they were sold, after her death. In this case, how¬ 
ever, the rights of the parties were fixed by the specific 
terms of the agreement of August 13th, 1925, and as here¬ 
inbefore pointed out that agreement clearly and specifically 
provided that the business of the Occidental Hotel, and all 
rights and interests whatsoever therein of Appellant’s 
decedent, and all the assets of whatsoever character should 
become the property of Appellee’s decedent, and that all 
right, title and interest whatsoever of Appellant’s de¬ 
cedent therein should absolutely cease and determine. 
This clear, definite and broad language admits of no other 
construction than that given it by two Judges of the 
District Court. It could not be changed and rights there¬ 
under destroyed by the self-serving act of Appellant’s de¬ 
cedent in causing an entry to be made on the books of 
the Occidental Hotel. 

CONCLUSION 

In conclusion it is respectfully submitted that the Com¬ 
plaint totally failed to allege a claim upon which relief 
could be granted, and that the action of the Court below 
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in sustaining the Motion to Dismiss the Complaint was 
right and should be affirmed. 


Prentice E. Edrington, 
436 Mnnsey Building 

Henry I. Quinn 
637 Woodward Building 
Washington, D. C. 

Attorneys for Appellee 








